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Duty to take action to respond to harm caused by a R(
‘pollution incident’

Introduction

On 1 July 2021 the Environment Protection Act 2017 (Vic) (Act) established a prevention focused, duty based, regulatory
scheme, including the duty to take action to respond to harm caused by a pollution incident.

A ‘pollution incident’ is a subset of circumstances where pollution occurs other than solely the emission of noise. ‘Pollution’
has a broad meaning, covering all leaks, spills and unintended or unauthorised deposit or escape of anything thatis a
substance and energy in different forms, such as noise, heat, light and radiation, where the radiation is a serious risk to
human health or the environment.’

Duty to take action to respond to harm caused by a ‘pollution incident’

If a ‘pollution incident’ has occurred as a result of an activity (whether act or omission) and the ‘pollution incident’ is likely
to cause harm to human health or the environment, a person who is engaging in that activity must, so far as reasonably
practicable, restore the affected area to the state it was in before the ‘pollution incident’ occurred.?

There is no criminal offence for contravention of the duty, however civil penalties and civil remedies are available, allowing
compensation to be pursued by an eligible person (person whose interests are affected or who has leave of the court).?

The duty to take action to respond to harm caused by ‘pollution incident’ does not excuse the person from complying with
the law or observing other persons rights in seeking to take action.

Consent of any landowner or tenant will be required before entering private land to take action to restore the affected area.
For public land, the landowner’s or public land administrator’s consent will be required.

Any required permission or exemption under legislation must be obtained before taking action to restore the affected area
to the state it was in before the ‘pollution incident’ occurred.

The Environment Protection Authority (Authority) has power to issue a remedial notice where a ‘pollution incident’ has
caused or is likely to cause a risk of harm to human health or the environment.

e  Environmental action notice (EAN)* requiring clean up measures®

e Notice to investigate (NTI)® to investigate and assess the relevant circumstances’

Where an immediate risk of material harm to human health or the environment exists or likely exists, an authorised officer
may give a direction to do, or cause to be done, any action necessary to address the immediate risk of material harm. &
Failure to comply with a direction or remedial notice, without reasonable excuse, is an indictable criminal offence. No civil
remedies or civil penalties apply to contravention of a direction or remedial notice.

Coordination with emergency responders and Victorian Government and Local Government may be required, including
implementation of the State Emergency Management Plan.® if engaged. In those circumstances, the emergency responders
hold power to direct persons to take action as appropriate.

1 Environment Protection Act 2017 (Vic), ss 3(1) and 7(2). 4 Environment Protection Act 2017 (Vic), s 274(1)(b). 7 Environment Protection Act 2017 (Vic), s 273(3).
2 Environment Protection Act 2017 (Vic), s 31. 5 Environment Protection Act 2017 (Vic), s 274(4)(a). 8 Environment Protection Act 2017 (Vic), s 260(1).

3 Environment Protection Act 2017 (Vic), pt 11.4. 6 Environment Protection Act 2017 (Vic), s 273(1)(b). 9 Emergency Management Act 2013 (Vic).



Duty to take action to respond to harm caused by a pollution incident

“If a pollution incident has occurred as a result of an activity (whether by act or omission) and the pollution incident causes or is likely to cause harm to human health or the
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environment, a person who is engaging in that activity must, so far as reasonably practicable, restore the affected area to the state it was in before the pollution incident occurred.”

“PERSON" (inclusive) [s 38 Interpretation of Legislation Act 1984 (Vic)] includes-
a body politic or corporate as well as an individual.

“individual” (exhaustive) [s 38 Interpretation of Legislation Act 1984 (Vic)] means-
a natural person.

“ACTIVITY” (inclusive) [s 3(1)] includes-
e storage or possession of waste or any substance or thing;
e prescribed activity for permission: [reg 16 and sch 1]
o development activity; [reg 16(1) and sch 1 — column 3 & 4]
o operating activity; [reg 16(2) and sch 1 — column 3 & 4]
o permit activity; [s 16(3) and sch 1 — column 3 & 4]
o registration activity. [s 16(4) and sch 1 — column 3 & 4]

“ENGAGING” (inclusive [s 3(2)]), refence to engaging in an activity includes-
a person conducting, undertaking, managing or in control of that activity.

A person “conducts” [s 3(4)] a business or undertaking whether or not the
business or undertaking is conducted —

a) for profit or gain; or

b) by a government or public authority —

but a natural person does not conduct a business or undertaking merely
because the natural person is engaged in an activity —

c¢) that is primarily domestic or private and not for profit or financial gain; or
d) solely in the person’s capacity as an employee or officer of another
person or on a voluntary basis, subject to Part 11.8.

“waste” (inclusive) [s 3(1)] includes-

e matter (solid, liquid, gas, radioactive) deposited, discharged, emitted
or disposed into the environment in manner that alters environment;

e greenhouse gas substance emitted or discharged into the
environment;

e  matter discarded, rejected, abandoned, unwanted or surplus
(irrespective of any potential use or value);
anything prescribed (nothing prescribed to date);
matter above, intended for or undergoing, resource recovery.

“HARM” (exhaustive) [s 4(1)] means-
adverse effect on human health or the environment, of whatever degree or
duration, and includes:

e adverse effect on amenity of a place or premises that unreasonably
interferes with or is likely to unreasonably interfere with enjoyment of the
place or premises; [s 4(1)(a)]

e achange to the condition of the environment so as to make it
offensive to the senses of human beings; [s 4(1)(b)]

e anything prescribed (nothing prescribed).

Harm may arise as a result of cumulative effect of harm arising from an activity
combined with harm arising from other activity or factors. [s 4(2)]

“HUMAN HEALTH?” (inclusive) [s 3(1)] includes-
psychological health.

“POLLUTION INCIDENT” (exhaustive) [s 29] means-
an incident or set of circumstances-

a) that causes a leak, spill or other unintended or unauthorised deposit or
escape of a substance; and
b) as a result of which, pollution has occurred or is occurring-

but does not include an incident or a set of circumstances that solely
involves the emission of noise.

“resource recovery” (inclusive) [s 3(1)], relation to waste, means-
preparation for reuse of the waste;

recycling the waste;

reprocessing the waste;

recovering energy or other resources from the waste;

anything prescribed to be resources recovery in relation to waste-
[reg 16, sch 1, items 19, 20 and 21]

but does not include anything prescribed not to be resource recovery in
relation to waste.

“ENVIRONMENT" (exhaustive) [s 3(1)] means-

e the physical factors of surroundings of human beings, including land,
waters, atmosphere, climate, sound, odour and tastes;

e the biological factor of animals and plants;

e the social factor of aesthetics.

“land” (exhaustive) [s 3(1)] means-

any land, whether publicly or private owned, and includes-

e any buildings or structures permanently affixed to the land; and
e groundwater.

“pollution” (inclusive) [s 3(1)] includes-
any emission, discharge, deposit, disturbance or escape of-
e asolid, liquid or gas, or a combination of thereof,
including but not limited to smoke, dust, fumes or odour;
e noise;
e heat;
e athing prescribed or prescribed not to be (nothing prescribed).
Note: the Act does not apply to a radiation source under the Radiation Act 2005
(Vic) other than when the radiation source is a serious risk of harm to human
health or the environment from pollution or waste.

“deposit” (exhaustive) [s 3(1)], in relation to litter and waste [s 3(1)] means-
the act of parting with the possession of litter or waste and includes the
disposal of litter or waste by burial or burning, and also includes burial or
burning of litter or waste on land owned by or in the control or possession of
the person responsible for burying or burning the litter or waste.

“noise” (inclusive) [s 3(1)] includes-
sound and vibration.

“waterway” (exhaustive) [s 3(1) Water Act 1989] means-

e river, creek, stream or watercourse;
natural channel in which water regularly flows, whether or not the
flow is continuous;

e channel formed wholly or partly by alternation or relocation of a wa-
terway described above;

e lake, lagoon, swamp or marsh, being-

o a natural collection of water (other than water collected and
contained in a private dam or a natural depression on private land)
into or through or out of which a current that forms the whole or
part of the flow of a river, creek, stream or watercourse passes,
whether or not the flow is continuous;

o acollection of water (other than water collected and contained in
a private dam or natural depression on private land) declared to
be a lake, lagoon, swamp or marsh;

e land on which, as a result of works constructed on a waterway, water
collects regularly, whether or not the collection is continuous;

e land which is regularly covered by water from a waterway, but does
not include any artificial channel or works which diverts water away
from a waterway;

e if part of a slope rising from the waterway to a defined lip, the land up
to the defined lip.

“groundwater” (exhaustive) [s 3(1)] means-
any water contained in or occurring in a geological structure /
formation or artificial landfill below the surface of land.

“waters” (inclusive) [ss 3(1) and 3(3)] includes-

reservoir, tank or billabong; [s 3(1)(a)]

anabranch, canal, spring, swamp; [s 3(1)(b)]

natural / artificial channel, lake, lagoon, waterway or dam; [s 3(1)(c)]
tidal water, coastal water or groundwater; [s 3(1)(d)]

bed / subsoil beneath waters; [s 3(3)(a)]

airspace superjacent to waters; [s 3(3)(b)]

open, piped or underground drain excluding that which conveys waste
as part of treatment of waste. [s 3(3)(c)]

“waterway” (exhaustive) [s 38 Interpretation of Legislation Act 1984 (Vic)] means-
a waterway as defined in s 3(1) of the Water Act 1989 (Vic).

“reuse” (exhaustive) [s3(1)] means-
use of waste for a purpose for which is was used before it became waste.

Note: references in square brackets are to the Environment Protection Act 2017 (Vic) and Environment Protection Regulations 2021 (Vic), unless stated otherwise.




‘so far as reasonably practicable’®

To determine the standard in restoring the affected area to the state it was in before the pollution incident, so far as
reasonably practicable, relevant considerations may include:

e the likelihood of risk of harm to human health or the environment from the pollution incident;

e any consent, or conditions on consent, given by the landowner or public land administrator;

e the degree of harm that would result if restoration of the affected area is not carried out;

e the availability and suitability of ways to restore the affected area;

e whether restoration methods are likely to do further damage to the affected area; and

e the cost of eliminating or reducing those risks.

Landowner or occupier consent will be required and consideration of occupational health and safety considerations in
the context of what may present as difficult and dangerous access configurations and the nature of the substance that
leaked, spilled, deposited or escaped.

Civil Remedies

Civil remedies including restraining conduct, requiring a specific act, provision of financial assurance, payment of
compensation and other ancillary matters are available to an eligible person whose interests are affected or who has leave
of the Court."

An eligible person whose interests are affected by a pollution incident, may request the Authority take enforcement action
or compliance action, and if no action is taken within a reasonable time, the eligible person may initiate proceedings.'?

In circumstances, where the Authority prosecutes the person for offences under the Act relating to the pollution incident,
the Authority may pursue recovery of clean up costs incurred by Victorian Government and Local Government bodies that
carried out those works. This is often resolved with the person prior to hearing.

Emergency

It is a defence under the Act, if the act or omission (duty to take action to respond to harm caused by pollution incident),
occurred in an emergency to prevent danger to life or limb other than an emergency arising from the negligent act or
omission of the person who is alleged to have committed the contravention.’® While the duty to respond to harm caused
by a pollution incident is not a criminal offence, the defence is relevant to other offences that may apply to the pollution
incident and consequently, be relevant to cost recovery.

10 Environment Protection Act 2017 (Vic), s 6(2).
11 Environment Protection Act 2017 (Vic) pt 11.5.
12 Environment Protection Act 2017 (Vic) s 308(2).

13 Environment Protection Act 2017 (Vic), s 354.
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