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Introduction

On 1 July 2021 the Environment Protection Act 2017 (Vic) (Act) established a prevention focused, duty based, regulatory
scheme, including the duty to notify the Authority of a ‘notifiable incident’.

Duty to notify the Authority of a ‘notifiable incident’

The meaning of ‘pollution’, and consequently, ‘pollution incident’, is broad, in practice covering all circumstances that are not
otherwise permitted, required, authorised or exempt under the Act, but does not include light or radiation.

A ‘notifiable incident’ is a subset of ‘pollution incident’ where ‘material harm’ to human health or the environment has occurred
or is threatened to occur, or the circumstance is otherwise prescribed.

In practice this aligns with implementation of the State Emergency Management Plan and other legislation, such that the
Authority is only notified where material harm to human health or the environment has occurred or is threatened to occur,
preserving the Victorian Government’s limited resources.

An early decision under delegation/authorisation on behalf of the person engaging in the activity that caused the pollution
incident is required to determine whether the ‘pollution incident’ has caused or threatens to cause material harm to human
health or the environment.

An initial assessment may need to be made on limited information with important gaps in information and data subsequently
resolved through the incident response. Relevant considerations may include:

° the material safety data for the substance that has been leaked, spilled or deposited

° the condition of the environment where the substance has been leaked, spilled or deposited

° the fate and transport of the substance that has been leaked, spilled or deposited

° the concentration and dispersion/dilution of the substance in the environment

° potential pathways of exposure to humans, plants and animals (e.g. public access, drinking water catchment)
° the toxicity of the substance that has been leaked, spilled or deposited, to humans and the environment (e.g.

freshwater biota)

‘as soon as practicable’

Superior Courts have held that the phrase defies definition. There is no standard time in which notice must be given. The
courts will consider what is reasonable in the circumstances and appropriate to the requirements of the situation. The phrase
recognises some interval between forming the opinion that a notifiable incident has occurred and the giving of notice.!

Exemption

A person is not required to notify the Authority if a notification of a notifiable incident has already been made.?

1 Tampion v Chiller [1970] VR 361, 364-365; Werden v Legal Services Board (2012) 36 VR 637, 645-646.

2 Environment Protection Act 2017 (Vic), s 32(5).



Duty to notify the authority of a notifiable incident

“A person who is engaging or has engaged in an activity that results in a notifiable incident...must notify the Authority, as soon as practicable, after the person becomes aware or

reasonably should have been aware of the occurrence of the notifiable incident.”

RS

“PERSON" (inclusive) [s 38 Interpretation of Legislation Act 1984 (Vic)] includes-
a body politic or corporate as well as an individual.

“individual” (exhaustive) [s 38 Interpretation of Legislation Act 1984 (Vic)] means-
a natural person.

“NOTIFIABLE INCIDENT” (exhaustive) [s 30] means—

a) a pollution incident that causes or threatens to cause material harm to
human health or the environment;

b) a prescribed notifiable incident; (none prescribed)

does not include a prescribed excluded notifiable incident (none prescribed)

“ENGAGING” (inclusive), refence to engaging in an activity [s 3(2)] includes-
a person conducting, undertaking, managing or in control of this activity.

A person “conducts” [s 3(4)] a business or undertaking whether or not the
business or undertaking is conducted —

a) for profit or gain; or

b) by a government or public authority —

but a natural person does not conduct a business or undertaking merely
because the natural person is engaged in an activity —

c) that is primarily domestic or private and not for profit or financial gain; or
d) solely in the person’s capacity as an employee or officer of another
person or on a voluntary basis, subject to Part 11.8.

“pollution incident” (exhaustive) [s 29] means-
an incident or set of circumstances-

a) that causes a leak, spill or other unintended or unauthorised deposit or
escape of a substance; and
b) as a result of which, pollution has occurred or is occurring-

but does not include an incident or a set of circumstances that solely
involves the emission of noise.

Note: ‘substance’ has its ordinary meaning in the context of the Act being
a species of matter of definite chemical composition. This does not include
forms of energy such as noise, light, heat vibration and radiation.

See alert titled ‘Duty to take action to respond to harm caused by
pollution incident’ for further content.

“harm” (exhaustive) [s 4(1)] means-
adverse effect on human health or the environment, of whatever degree
or duration, and includes:

e adverse effect on amenity of a place or premises that unreasonably
interferes with or is likely to unreasonably interfere with enjoyment of
the place or premises; [s 4(1)(a)]

e achange to the condition of the environment so as to make it
offensive to the senses of human beings; [s 4(1)(b)]

e anything prescribed (nothing prescribed).

Harm may arise as a result of cumulative effect of harm arising from an
activity combined with harm arising from other activities or factors. [s 4(2)]

“human health” (inclusive) [s 3(1)] includes-
psychological health.

“ACTIVITY” (inclusive) [s 3(1)] includes-
e storage or possession of waste or any substance or thing;
e prescribed activity for permission: [reg 16 and Sch 1]
o development activity; [reg 16(1) and sch 1 — column 3 and 4]
o operating activity; [reg 16(2) and sch 1 — column 3 and 4]
o permit activity; [reg 16(3) and sch 1 — column 3 and 4]
o registration activity. [reg 16(4) and sch 1 — column 3 and 4]

“pollution” (inclusive) [s 3(1)] includes-
any emission, discharge, deposit, disturbance or escape of-
e asolid, liquid or gas, or a combination thereof,
including but not limited to smoke, dust, fumes or odour;
noise;
heat;
a thing prescribed or prescribed not to be (nothing prescribed).

Note: the Act does not apply to a radiation source within the meaning of
the Radiation Act 2005 (Vic) other than when the radiation source is a
serious risk of harm to human health or the environment from pollution or
waste.

“environment” (exhaustive) [s 3(1)] means-

e the physical factors of surroundings of human beings, including land,
waters, atmosphere, climate, sound, odour and tastes;
the biological factor of animals and plants;

e the social factor of aesthetics.

“land” (exhaustive) [s 3(1)] means-

any land, whether publicly or private owned, and includes -

e any buildings or structures permanently affixed to the land; and
e groundwater.

“waste” (inclusive) [s 3(1)] includes-

e matter (solid, liquid, gas, radioactive) deposited, discharged, emitted or
disposed into the environment in manner that alters the environment;

e greenhouse gas substance emitted or discharged into the
environment;

e  matter discarded, rejected, abandoned, unwanted or surplus
(irrespective of any potential use or value);
anything prescribed [ss 3(1) and 138, regs 60 and 71];

e matter above, intended for or undergoing, resource recovery.

“noise” (inclusive), [s 3(1)] includes-
sound and vibration.

“groundwater” (exhaustive) [s 3(1)] means-
any water contained in or occurring in a geological structure /
formation or artificial landfill below the surface of land.

“resource recovery” (exhaustive) [s 3(1)] in relation to waste, means-

a) preparation for reuse of the waste;

b) recycling the waste;

c) reprocessing the waste;

d) recovering energy or other resources from the the waste;

e) anything prescribed but does not include anything prescribed not to be
resource revovery in relation to waste. [reg 16, sch 1, items 19, 20 and 21]

“reuse” (exhaustive) [s 3(1)], in relation to waste, means-
the use of waste for a purpose that is the same or similar to the purpose for which
it was used before it became waste.

“material harm” (exhaustive) [s 5] means-
in relation to human health or the environment, means harm that is
caused by pollution or waste that-

e involves an actual adverse effect on human health or the environment
that is not negligible;

e involves actual adverse effect on an area of high conservation value or
of special significance;

e resultsin, oris likely to result in, costs in excess of the threshold
amount being incurred in order to take appropriate action to prevent
or minimise the harm or to rehabilitate or restore the environment to a
state it was in before the harm.

Threshold amount is $10,000 or higher prescribed amount. [s 5(3)]

Harm may become material harm regardless of the period of time in
which the harm occurs and as a result of-

e asingle occurrence of harm arising from an activity; [s 5(2)(a)]

e multiple occurrences of harm arising from the same activity; [s 5(2)(b)]

e the cumulative effect of harm arising from an activity combined with
harm arising from other activities or factors. [s 5(2)(c)]

“waters” (inclusive) [ss 3(1) and 3(3)] includes-

reservoir, tank or billabong; [s 3(1)(a)]

anabranch, canal, spring, swamp; [s 3(1)(b)]

natural / artificial channel, lake, lagoon, waterway or dam; [s 3(1)(c)]
tidal water, coastal water or groundwater; [s 3(1)(d)]

bed / subsoil beneath waters; [s 3(3)(a)]

airspace superjacent to waters; [s 3(3)(b)]

open, piped or underground drain excluding that which conveys waste
as part of treatment of waste. [s 3(3)(c)]

“waterway” (exhaustive) [s 38 Interpretation of Legislation Act 1984 (Vic)] means-
a waterway as defined in s 3(1) of the Water Act 1989 (Vic).

See alert titled ‘Duty to take action to respond to harm caused by
pollution incident’ for further content.

Note: references in square brackets are to the Environment Protection Act 2017 (Vic)
and Environment Protection Regulations 2021 (Vic), unless stated otherwise.



Manner and form of notification of notifiable incident

Notification of a ‘notifiable incident’ must be made in a manner and form approved by the Authority.3 In practice the
Authority provides the person, after initial contact (phone or email) with a document titled ‘Notifiable incident form’ and a
request to provide the information within 5 business days. On receipt, a reference number is issued (NFI...). Information that
must be disclosed includes:*

e thetime, date and location of the notifiable incident

e the nature of the notifiable incident

e the circumstances in which the notifiable incident occurred (including the cause of the notifiable incident, if known)
e any action taken or proposed to be taken to deal with the notifiable incident

e any other prescribed information (none prescribed)

Any information that is not known at the time must be disclosed as soon as practicable after it becomes available.®
Criminal Offence (criminal penalty or civil penalty)
Contravention of the duty in the course of conducting a business or an undertaking is a criminal offence.®

The maximum criminal penalty” and the maximum civil penalty® for contravention of the duty are 240 and 1,200 penalty
units for a natural person and a body corporate, respectively.

Civil Remedies

Civil remedies including restraining conduct, requiring a specific act, provision of financial assurance, payment of
compensation and other ancillary matters are available to an eligible person whose interests are affected or who has leave
of the Court.®

An eligible person whose interests are affected by a pollution incident, may request the Authority take enforcement action
or compliance action, and if no action is taken within a reasonable time, the eligible person may initiate proceedings against
the person that caused the pollution incident.'®

Privilege against self incrimination

The privilege against self-incrimination available to an individual does not apply to the duty to notify the Authority of a
notifiable incident.?

Emergency

Itis a defence under the Act, if the act or omission (duty to notify the Authority of a notifiable incident), occurred in an
emergency to prevent danger to life or limb other than an emergency arising from the negligent act or omission of the
person who is alleged to have committed the contravention.!?

Permission, general condition or requirement

Permissions and exemptions issued by the Authority for prescribed permission activities also apply requirements for
notification to the Authority. This is in addition to and separate from the ‘duty to notify of a notifiable incident’ and applies
different thresholds and criteria that should be carefully considered by the permission holder.

3 Environment Protection Act 2017 (Vic), s 33(1). 6 Environment Protection Act 2017 (Vic), s 32(4). 9 Environment Protection Act 2017 (Vic) pt 11.5. 12 Environment Protection Act 2017 (Vic), s 354.
4 Environment Protection Act 2017 (Vic), s 33(2). 7 Environment Protection Act 2017 (Vic), s 32(4). 10 Environment Protection Act 2017 (Vic) s 308(2).

5 Environment Protection Act 2017 (Vic), s 33(3). 8 Environment Protection Act 2017 (Vic), ss 32(2) and 314. 11 Environment Protection Act 2017 (Vic), s 34.
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