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Webinar housekeeping

• You will be on mute and your camera will be off during the webinar

• Use Chat for technical issues

• Use Q&A for webinar content questions.  There will be time for 

questions at the end.

• To provide feedback please use the QR code at the end

• This webinar will be recorded

• We will send slides afterwards
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Disclaimer

This presentation is general commentary. It is not legal advice.

If you need specific advice on the topics discussed, please contact the 

presenters.
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Introduction

Better consumer contracts help your clients understand what they will receive and 

their entitlements. It also helps protect your organisation from disputes or liability.

We will cover:

1. Contract Approach 

2. Contract Design 

3. Contract Acceptance & Workflow 

4. Contract Content

5. Regulator Requirements

6. Unfair Contract Terms

7. Plain English Tips
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1. Contract Approach
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Contract Approach – First steps 

Forms of contract

• Long form + Summary

• Long form + Easy English

• Short form

• Plain English

Factors to consider

• Duration (one-off, one year, ongoing)

• Value ($500? $5,000? $50,000? $500,000?)

• Client type (NDIS, Aged Care, other businesses?) 

• Risk tolerance (Low? High? Penalties from a regulator?)
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The fundamental tension when designing contracts

Short

Low riskCheap
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NDIS Sample: Easy English
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NDIS Sample: Service Agreement 

Name of document 

20XX/XX 8



NSW Fair Trading Residential Tenancy Agreement

Name of document 

20XX/XX 9



2. Contract Design
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Contract Design – Look and feel of the document

Form of contract

• Terms and conditions (more 

likely to be standard form)

• Agreement

• Columns

• Numbering or bullets

• Online form / checkbox

• Booklet / brochure/ A4 page

• Defined terms/ definitions/ 

dictionary/ glossary

• Instructions to use/complete
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Russell Kennedy Home Care: Easy English Guide
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Former NDIS Model Service Agreement
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Russell Kennedy NDIS Service Agreement
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NSW Fair Trading Residential Tenancy Agreement



3. Contract Presentation & 

Acceptance
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Contract Presentation & Acceptance

Access to contract

• Available online

• Client fills in contract details or provider fills in details?

• If provider fills in details, is this via phone/ email/ in person/ an online 

portal?

• How are updates conveyed to clients?
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Contract Presentation & Acceptance

Execution of the contract

• Online (DocuSign, PDF, inserting 

name/signature)

• Print and post (or scan and email)

• In person (wet ink signature)

• Independent witness

• Verbal acceptance (is this confirmed in 

writing?)

• Pre-signed by the provider?

• Exchange
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Executing the contract
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Current NSW Fair Trading Residency Agreement



4. Contract Content

20



Contract Content

• Document “The Deal”

• Put important things first

• Then include things required for compliance

• Is there still space to include more?

• What other risks does your organisation want to guard against?

 Common areas of confusion?

 Low frequency high impact risks?

• Do you really need legal boilerplates?
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Contract Content – liability and force majeure
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Limitation of liability

• Limited to certain acts/omissions?

• Capped $$ liability

Pandemic/force majeure

• Right to terminate after delay?

• Mutual rights to delay?



Contract Content – are boilerplates worth it?

Jurisdiction clause

• Where services are provided?

• Where provider’s main office is?

• Which court can the client go to?

Priority of documents

• If the contract has different parts, which takes priority?

• Does the contract allow special conditions?

• What if the client includes unauthorised conditions?

• What if staff make unauthorised changes?
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Contract Content – are boilerplates worth it?
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Survival clause

• What will still be enforceable after the contract ends?

• What protection do you need?

• Can the client keep using a dispute resolution clause?

Assignment

• Who can assign? 

• When can they assign?

• What if you need to merge, sell your business or restructure?



5. Regulator Requirements
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Examples of regulator requirements

NDIS Quality and Safeguards 

Commission

• NDIS Pricing Arrangements

• No longer provide a model 

service agreement

• GST

Aged Care Quality and Safety 

Commission

• Charter of Aged Care Rights

• Additional services 

requirements
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Charter of Aged Care Rights
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6. Unfair Contract Terms
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Unfair contract terms

• Part 2-3 of the Australian Consumer Law (in Schedule 2 of the 

Competition and Consumer Law 2010 (Cth)).

• Originally regulated unfair standard form contracts signed by 

consumers.

• Since 12 November 2016, extends to unfair standard form contracts 

signed by small businesses.

• In November 2020, draft legislation was proposed which would make 

unfair contract terms unlawful, and give courts the right to impose civil 

penalties for breaches of the ACL.  Eligibility to access the protection 

of unfair contract term laws would also be increased by raising the 

thresholds for small businesses (eg turnover of <$10 million or <100 

employees). 
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Unfair terms in standard contracts

“Small business contract” (s 23(4) ACL)

• Contract for goods and services

• One party has less than 20 employees (proposed to be less than 100 employees)

• Upfront consideration is up to $300k (contracts less than 12 months) or $1 million (contracts 

over 12 months) 

• Proposed alternative eligibility requirement: annual turnover less than $10 million (replacing 

the upfront contract value above)

“Standard form contract” (s 27 ACL)

• One party has bargaining power

• Contract prepared in advance

• Take it or leave it – no negotiation
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Unfair terms in standard contracts

“Unfair” (s 24 ACL)

• Significant imbalance in the parties’ rights and obligations under the contract

• Not reasonably necessary to protect the advantaged party’s legitimate interests

• Would cause detriment if relied on

• Considers elements of transparency (ie plain language, legibility, presentation, readily 

available terms) and the contract as a whole

Examples (s 25 ACL)

• Only one party can avoid obligations under the contract or terminate the contract

• Penalties for breach only apply to one party

• Only one party may vary the contract

• Only one party may change the price or goods/services

• Only one party may renew the contract

• Only one party limits its liability
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ACCC Case Studies

Price variation term

The contract allowed AAPT to “vary a Supplier or its products, or vary charges from 

time to time without notice to you [the consumer]”.  This clause caused a serious 

imbalance between the parties.  Director of Consumer Affairs Victoria v AAPT Limited

[2006] VCAT 1493 at [54]

Termination clause

The contract allowed AAPT to terminate immediately for any breach.  This was found 

to be unfair because minor breaches could result in termination. Director of Consumer 

Affairs Victoria v AAPT Limited [2006] VCAT 1493 at [53]

Online terms and conditions

The website stated that “We may change or update this website and the terms and 

conditions at any time without providing you with prior notice.”  This was problematic 

because it allowed the business to alter the terms during the contract’s life without notice.  
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7. Plain English Tips
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Plain English Tips
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Commencement date  Start date

Expiration/Termination date  End date

Not less than 14 days  At least 14 days

Lessee/lessor  Landlord/tenant

Should either Party wish to end this Service 

Agreement they must give one months’ notice 

in writing.

 Either party may end this Service 

Agreement with 1 months’ written notice.

The Price Schedule according to which the 

Supplier will charge the Client for the Services 

is set out in Schedule 2.

 The Supplier’s Fees are set out in the Price 

Schedule. 

In the event of a medical emergency and you 

require urgent medical care, please call your 

general practitioner or call 000. 

 If you need urgent medical care, please 

call your doctor or 000.



Plain English

• Choice of party terms

• Participant v Client v you

• What about children and guardians?

• Consumer v Resident v Customer

• Resident v Tenant

• Provider v [Business name] v us

• Industry terms

• Service or support?

• Authorised representative or support person?

• Agreement or terms and conditions?
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Q&A – Your Russell Kennedy Contacts
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Jonathan Teh 

Principal 

+61 3 9609 1587 

jteh@rk.com.au

Rebecca Olle

Associate

+61 3 8640 2325

rolle@rk.com.au

Scan this QR Code 

to give instant 

feedback on the 

presentation



Russell Kennedy Pty Ltd

info@rk.com.au

russellkennedy.com.au

Melbourne

Level 12, 469 La Trobe Street

Melbourne VIC 3000

PO Box 5146

Melbourne VIC 3001 DX 494 Melbourne

T +61 3 9609 1555  F +61 3 9609 1600

Sydney

Level 6, 75 Elizabeth Street

Sydney NSW 2000

Postal GPO Box 1520

Sydney NSW 2001

T +61 2 8987 0000  F +61 2 8987 0077
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